
M.R. No. 56/2019

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE, SONITPUR,
TEZPUR

Present: Smti Nazrana P. Rehman, SDJM (S), Sonitpur, Tezpur.
13.06.2022

(M.R. Case No. 56/2019)

PETITIONER: Smti. BEAUTY DAS BORAH
D/O Late Jogeswar Borah,
R/O Da-Parbatia, 
P.S. Tezpur, 
DIST. Sonitpur (Assam).

REPRESENTED BY: NAME OF ADVOCATE
Smti. D. Sinha, S. Ganesh & N. 
Baruah, Learned Counsels

OPPOSITE PARTY: Sri Dipak Das
S/O:- Sri Jogen Das
R/O:- Jahamari
P.S. :- Thelemara
DIST:Sonitpur (Assam).

REPRESENTED BY: NAME OF THE ADVOCATE
Sri S. Borah & Smti. M. Kalita, 
Learned Counsels
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Date of Offence N/A

Date of FIR N/A

Date of Charge Sheet N/A

Date of framing Charges N/A

Date of commencement of evidence 11.12.2019 & 09.01.2020

Date on which judgment is reserved 01.06.2022

Date of Judgment 13.06.2022

Date of the Sentencing Order, if any NA 

Rank
of the
oppos

ite
party

Name of
opposite

party

Date
Of

Arrest

Date
Releas
e on
Bail

Offences
Charged

with

Whether
Acquitte

d or
convicte

d

Sente
nce

Impos
ed

Period of
Detention
Undergone
during Trial
for purpose
of Sec. 428

Cr.P.C.
- Sri Dipak 

Das
None None N/A N/A N/A NA

F I N A L   O R D E R

1 This  proceeding  was  initiated  on  filing  of  an

application  by  Smti.  Beauti  Das  Borah

(hereinafter  referred  as  the  Petitioner)  against

Shri  Dipak  Das  (hereinafter  referred  as  the

Opposite  Party)  U/S  125  Cr.P.C.  praying

maintenance  of  Rs.  10,000/-  (Rupees  Ten

Thousand) per month each to the minor sons Sri

Nilutpal Das and Sri Ankit Das.
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2 The brief facts as revealed from the application

filed  is  that  the  petitioner  was  married  to  the

opposite party on 03.04.2003 according to Hindu

rites  and  rituals.  Thereafter,  both  the  parties

started  their  conjugal  life  at  the  house  of  the

opposite  party.  Out  of  the  said  wedlock,  the

petitioner has two sons, namely Sri Nilotpal Das

and Sri Ankit Das, who are at present students of

Tezpur  Gurukul  School  studying  in  Class  IX  &

class  I  respectively.  Both  the  parties  on

25.04.2019  obtained  mutual  divorce  being

unable  to  live  together  due  to  their  personal

differences.

3 At the time of obtaining divorce both the parties

entered into  an agreement  with  the conditions

that the opposite party shall pay Rs. 3,50,000/-

to the petitioner as permanent alimonyand the

minor  sons  shall  stay  with  the  opposite  party

after their final exam. But, when the minor sons

went to stay with the opposite party, the second

wife  of  the  opposite  party  started  to  inflict

mental tortures on the minor sons alleging that

the petitioner is doing black magic through her

two sons. The minor sons were also deprived of

food.  Hence,  being  unable  to  live  there,  the

minor sons came away to live with the petitioner.
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4 The opposite party has not provided any money

for maintenance of the minor sons since 2019.

The petitioner is living in a rented house and has

no  permanent  income.  A  huge  amount  is

required towards the maintenance of the minor

sons  which  includes  their  school  fees,  tuition

fees,  study  materials,  clothes  etc.  As  the

opposite party has not provided any expenses for

the minor  sons,  hence,  the petitioner  is  facing

severe hardship.

5 The petitioner submitted that the opposite party

is an abled bodied persons doing Govt. service in

police department and receiving a huge salary.

On the  other,  the  petitioner  is  not  having  any

permanent  source  of  income.  Hence,  she  has

prayed  for  a  maintenance  allowance  of

Rs.10,000/- per month each for the minor sons

Sri Nilotpal Das and Sri Ankit Das i.e. in total Rs.

20,000/- per month from the opposite party.  

6 On  receipt  of  summons,  in  due  course,  the

opposite party appeared and contested by filing

written statement. The opposite party admitted

the marriage and birth of the two sons out of the

said  wedlock  and  obtaining  of  mutual  divorce.

The  opposite  party  denied  all  the  allegations

against  him  and  in  reply  inter-alia  stated  that

being a divorced wife, the petitioner has no right
Page | 4



M.R. No. 56/2019

to  claim  maintenance  of  her  minor  sons.  The

second wife of the opposite party never inflicted

any tortures upon the minor sons as alleged and

the petitioner to obtain monetary benefit through

the  court  filed  the  instant  case  with  false

allegations. The petitioner did not send the minor

sons  to  the  house  of  the  opposite  party  after

their annual examination as per the agreement

entered between parties but, instead kept them

wrongfully confined in a rented house forcefully

to extract money from the opposite party.

7 The  opposite  party  stated  that  there  was  no

agreement  between parties  that  the petitioner

shall  keep  the  minor  sons  with  her  and  the

opposite party shall pay maintenance allowance

to them. The petitioner is compelled to send the

minor sons to the house of the opposite party in

terms of the agreement entered between them

and the opposite party is not liable to pay any

maintenance  allowance  to  the  minor  sons.

Hence,  prayed  to  dismiss  the  petition  of  the

petitioner. 

8 The  petitioner,  in  support  of  her  case,  has

examined two witnesses,  including herself  and

the said witnesses were duly cross examined by

the  learned  counsel  of  the  opposite  party  in

length. The opposite party did not adduce any
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evidence  despite  of  grant  of  several

adjournments  and  hence,  vide  order  dated

05.04.2022,  the  case  was  fixed  for  hearing

arguments by my learned predecessor.

9  I have meticulously perused the pleading of both

the parties and also carefully scan the evidence

on  record.  I  have  also  gone  through  the

documents exhibited in this case. I have heard

the arguments put forth by the learned counsels

of both the parties. The learned counsel of the

Opposite  Party  only  submitted  that  the

maintenance  allowance  should  be  reasonable.

On the other hand, the learned counsel  of the

petitioner submitted that the petitioner has no

source  of  income  and  hence,  facing  severe

hardship in maintenance of the minor sons. 

10Now, in the instant case, the birth of the sons

out of the said wedlock and that the petitioner is

living separately due to mutual divorce between

parties  are  undisputed  facts.  Therefore,  the

moot  points  for  determination  in  this  instant

proceedings are as herein under mentioned.
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POINT FOR DETERMINATION:

I. Whether  the  opposite  party  refuses  and

neglects to maintain his minor sons? 
II. Whether  the  petitioner  is  incapable  of

maintaining the minor sons and the Opposite

Party has sufficient means to maintain them?
III. Whether the minor sons of the petitioner are

entitled to any maintenance under the law and

if  so,  what  should  be  the  quantum  of

maintenance?

DISCUSSION,  DECISION  &  REASONS

THEREOF:

POINT NO. I

11Now, the petitioner both in her pleading and in

her  evidence  before  the  court  stated  that  the

opposite has neither kept the minor  sons with

him  as  per  the  agreement  entered  between

them nor provided any maintenance allowance

towards  the  minor  sons  since  the  year  2019.

Now let us take a look at the evidence led by

parties to find out the same.

12The  PW-1, Smti. Beauti Bora Das  reiterated

the same facts  as stated in  her  pleading.  She

exhibited the following documents:  i.  Ext.-1 is

the birth certificate of Sri Nilotpal Das, ii. Ext.-2
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is the birth certificate of Sri Ankit Das, iii.  Ext.-

3(1) & 3(2) are the school fees receipts of Sri

Nilotpal Das, iv. Ext.-4 is the rent receipt and v.

Ext.-5 & 6 are the school certificates of both the

sons.  During  cross  examination she  stated

that  on  09.03.2019  the  opposite  party  came

himself to take the minor sons. She do not know

personally  about  the  incident  that  have  been

faced  by  the  minor  sons  at  the  house  of  the

opposite party and she have heard it from her

two  sons  and  accordingly  mentioned  in  her

petition and evidence-on-affidavit. After her sons

returned,  they  again  went  to  the  house  of

opposite party in the month of July. They were

force  to  come  back  as  they  were  physically

assaulted. But, she has not witnessed it. She has

not  mentioned it  in  her  petition.  She  declined

that  she  has  filed  the  instant  case  to  extract

money  from  her  ex-husband  through  her  two

sons  and  so  did  not  send  them back  to  their

father’s house.  

13The  PW-2,  Shri  Nilotpal  Das  in  his

examination-in-chief  duly  corroborated  the

petitioner  and  inter-alia  deposed  before  the

court that at present he is studying in Class IX

and his date of birth is 03.06.2004. He and his

younger brother is living with their mother and
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studying  at  Tezpur  Gurukul  School.  After  the

divorce of their parents, it was decided that they

will  live with their father and accordingly after

their  annual  exam, they went to  the house of

their father. But, after living there for 3/4 days

peacefully, the lady which their father remarried

started  to  inflict  mental  and  physical  tortures

upon them alleging that  their  mother  is  doing

black  magic  through  them.  They  were  not

provided with proper food.  Hence, out of fear,

they  came back  to  their  mother  and  told  her

everything. Since they have returned to live with

their mother, their father neither came to take

them  back  nor  provided  any  maintenance  to

them. Their mother is facing severe hardship in

maintaining them. Though their mother again in

the  year  2019  during  their  summer  vacation

sent  them to  stay  with  their  father,  but  after

living there for  two days,  on the 3rd day their

father wake them up at about 12:00 a.m. and

abused and assaulted them stating badly about

their  mother.  Therefore,  their  grand-parents

send them back to live with their mother. 

14During  cross examination  he inter-alia stated

that he do not remember the exact date when

they went to stay with their father. But, on the

next day, they came back. He declined that they
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did  not  went  to  stay  with  their  father.  He

declined  that  their  step-mother  did  not  open

their  clothes  suspecting  of  carrying  witchcraft

objects  and  took  them  out  for  washing.  He

declined that he has deposed falsely in favour of

his mother. 

15Now,  from the  evidence  adduced  by  both  the

PW-1  and  PW-2,  it  is  apparently  clear  thatthe

minor sons were forced to leave the house of the

opposite party due to the tortures inflicted upon

them. Though the opposite party in his written

statement denied all such allegations, but failed

to  establish  them  by  leading  any  cogent  and

trustworthy evidence.  It  is  also  clear  from the

evidence led by the petitioner that the opposite

party is  not  providing any maintenance to the

minor  sons since the year  2019.  The opposite

party  has also  nowhere  stated  in  his  pleading

that  he  is  providing  any  maintenance  to  the

minor sons since they left his house or led any

evidence to that effect. The opposite party only

took  a  vague  plea  that  as  the  petitioner  has

wrongfully  confined  their  sons,  hence  he  not

liable to pay any maintenance. However, failed

to establish his claim by leading any evidence.

Therefore, in consideration of the said, it

can  be  said  that  the  opposite  party
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refuses/neglects  to  maintain  the  minor

sons. This point is accordingly decided in

favour of the Petitioner.

POINT NO. II:

16From the evidence on record and the arguments

advanced  by  the  learned  counsel  of  the

petitioner, it is seen that although the petitioner

in  her  application  stated  that  she  has  no

permanent source of income, the same fact is

not  disputed  by  the  opposite  party.  The

petitioner  both  in  her  pleading  and  evidence

stated that the opposite party is a government

service holder working under police department

and receives a huge salary. The opposite party in

his pleading did not dispute the same. 

17Now,  it  is  worth  pointing out  that  section 125

Cr.P.C. is to prevent vagrancy and destitute by

compelling  a  person  to  support  his  wife  and

minor  children  if  they  are  unable  to  maintain

themselves.  As  this  is  a  benevolent  piece

legislation,  therefore  the  evidence  should  be

construed liberally towards the person seeking

maintenance. Moreover, in this instant case, it is

an admitted fact by the opposite party that he is

holding a government service and working under

the police department.  Hence, in view of the
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foregoing discussion, it  can be concluded

that the Petitioner has no source of income

and is unable to maintain the minor sons

whereas the Opposite Party has sufficient

means  to  support  them.  Therefore,  this

point  is  accordingly  decided  in  favour  of

the Petitioner.

POINT. III:

18 From the foregoing discussion,  thus it  can

be safely concluded that the petitioner is unable

to maintain the minor  sons and therefore,  the

petitioner  is  entitled  to  maintenance  for  their

minor sons under the law. 

19 The  petitioner  has  prayed  for  a

maintenance  allowance  of  Rs.  10,000/-  per

month each for the minor sons i.e. in total Rs.

20,000/-  per  month.  Now,  as  to  quantum  of

maintenance, I would like to mention here that it

should be such to maintain the same standard of

living as the minor sons were maintaining while

living at the house of the opposite party. Now, in

this  instant  case,  it  is  apparent  that  the

petitioner  has  no  source  of  income.  Moreover,

the  minor  sons  are  school  going  students.  On

the  other  hand,  the  opposite  party  is  a  govt.

employee and receiving salary per month. The
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petitioner  in  her  evidence  on  affidavit  stated

that  the  opposite  party  is  receiving  of  Rs.

40,000/-  to  50,000/-  per  month.  Now,  it  is

apparent that the opposite party has re-married

and also has his parents to look after. 

20 It  shall  be  relevant  to  mention  at  this

juncture that section 125 Cr.P.C. is to protect a

wife/minor children by directing the husband to

provide  reasonable  maintenance  to  them.

Therefore, a person is liable to pay reasonable

maintenance to a wife/minor children so that she

can live a decent life. But, at the same time the

court should also take account of the earning of

the  opposite  party  as  well  his  responsibilities

and  liabilities  towards  other  persons.  Thus,  in

light of the discussion made herein above and

after taking into due consideration the source of

income of the Opposite Party and his liabilities,

needs and requirements of the minor children to

live a moderate life and the day to day rise in

cost of living due to the ever increasing price of

the  essential  commodities,  I  deem  it  fit  and

proper to allow maintenance of Rs. 3,000/- per

month  each to the minor sons Sri Nilotpal Das

and  Sri  Ankit  Das  i.e.  in  total  Rs.  12,000/-  as

maintenance from the date of filing the instant

application in view of the guidelines issued by
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the Hon’ble Supreme Court in Rajnesh vs Neha

in Criminal Appeal No. 730 of 2020 (Arising out

of SLP (Crl.) No. 9503 of 2018).

ORDER

21The opposite party is hereby directed to pay a

sum of Rs. 3,000/-(Rupees Three Thousand) per

month each to the minor sons Sri Nilotpal Das

and  Sri  Ankit  Das i.e.  in  total  Rs.  6,000/-

(  Rupees  Six  Thousand)  as  maintenance

allowance from the date of filing of the instant

application.

22It  shall  be relevant to  mention herein  that  the

date of  birth of  Sri  Nilotpal  Das is  03.06.2004.

Thus,  it  appears  that  during  the  pendency  of

trial,  he attained majority i.e.  18 years.  Hence,

the  opposite  party  shall  pay  maintenance

allowance to him from the date of filing of the

application to the date until he attained majority.

23Let a free copy of this final order be furnished to

the petitioner forthwith.

Signed, sealed and delivered in the open court  

on this 13th day of June, 2022 at Tezpur.

Nazrana P. Rehman
    Sub-Divisional Judicial Magistrate (S),

    Sonitpur, Tezpur, Assam.
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LIST OF PETITIONER/OPPOSITE PARTYWITNESS

A. PETITIONER WITNESSES:

RANK NAME NATURE OF
EVIDENCE

PW-1 Smti Beauti Das Borah Other witness

PW-2 Sri Nilotpal Das Other witness

B. OPPOSITE PARTY WITNESS:

RANK NAME NATURE OF
EVIDENCE

NONE

LIST OF PETITIONER/OPPOSITE EXHIBITS

Sr. 
No. 

Exhibit
Number

Description

1. Exhibit -1 Birth Certificate of Nilotpal Das

2. Exhibit -2         Birth Certificate of Ankit Das

3. Exhibit -3   School fees and bus fees receipt

4. Exhibit -4         House rent receipt

5. Exhibit -5         School certificate

6. Exhibit -6         School certificate 

A PETITIONER EXHIBITS:

Sr. 
No. 

Exhibit
Number

Description

NONE

A. OPPOSITE PARTY EXHIBITS:

Nazrana P. Rehman
            Sub-Divisional Judicial Magistrate (S)

   Sonitpur, Tezpur, Assam
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